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I.

List of Parties
All of the parties to this proceeding are identified in the caption. DEI

Systems, Inc. ("DEI") is the Appellant and was the Defendant below. Benedict
Bichler ("Bichler") is the Appellee and was the Plaintiff below.
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IV.

Statement of Jurisdiction
The Supreme Court has jurisdiction over this appeal pursuant to Utah

Code Annotated § 78-2-2(3)(j) (granting the Supreme Court jurisdiction to hear
appeals from judgments over which the Court of Appeals lacks original appellate
jurisdiction).

On December 27, 2006, the Supreme Court issued an Order,

transferring this appeal to the Utah Court of Appeals.

The Supreme Court

subsequently vacated that Order and retained this appeal, by Order dated
February 1, 2007.

V.

Statement of Issues Presented for Review
The issues presented for the Court's review are:
1.

Whether the District Court erred when it determined that DEI

lacked a valid basis to assert a claim of setoff where DEI has a right of setoff as a
matter of law and the Lease Agreement expressly provides DEI with a contractual
right of setoff?
2.

Whether the District Court erred when it found that DEI's claim

of setoff did not constitute a proper defense or counterclaim, where the Purchase
Agreement, Employment Agreement and Lease Agreement arise from the same
transaction or business?
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VI.

Standard of Review and Preservation
1.

The determination of whether the District Court erred in finding

that DEI lacked a valid basis to assert a claim of setoff is a question of law,
reviewed for correctness with no deference given to the trial court's determination.
In re Marriage of Gonzalez, 1 P.3d 1074, 1077 (Utah 2000). Similarly, the District
Court's interpretation of the terms the Lease Agreement and the Purchase
Agreement is a question of law, reviewed for correctness with no deference given
to the trial court's determination. Jones v. ERA Brokers Consoi, 6 P.3d 1129,
1131 (Utah 2000). The issue was preserved in DEI's Brief in Opposition to
Motion for Summary Judgment. (R. 81 - R. 315).
2.

The determination of whether the District Court erred in finding

that DEI's claim of setoff was not a proper defense in the unlawful detainer action
is a mixed question of law and fact. The Supreme Court reviews the facts and
inferences to be drawn therefrom in the light most favorable to the losing party.
See Gonzalez, 1 P.3d at 1077. Moreover, the Supreme Court gives the trial court's
legal conclusions no deference and reviews their decision for correctness. Id. The
issue was preserved in DEI's Brief in Opposition to Motion for Summary
Judgment (R. 81-R. 315).

-2789353 1

VII. Relevant Statutes and Rules
Summary Judgment:
(c) Motion and proceedings thereon. The motion,
memoranda and affidavits shall be in accordance with
Rule 7. The judgment sought shall be rendered if the
pleadings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact
and that the moving party is entitled to a judgment as a
matter of law. A summary judgment, interlocutory in
character, may be rendered on the issue of liability alone
although there is a genuine issue as to the amount of
damages.
UTAH R.Crv. P. 56(c).

Unlawful Detainer by Tenant for Term Less than Life:
(1) A tenant of real property, for a term less than life, is
guilty of an unlawful detainer:
* * *

(c) when he continues in possession, in person or by
subtenant, after default in the payment of any rent and
after a notice in writing requiring in the alternative the
payment of the rent or the surrender of the detained
premises, has remained uncomplied with for a period of
three days after service, which notice may be served at
any time after the rent becomes due;
UTAH CODE ANN. §78-36-3.

Counterclaim and Crossclaim:
(a) Compulsory Counterclaims. A pleading shall state as
a counterclaim any claim which at the time of serving the
pleading the pleader has against any opposing party, if it
arises out of the transaction or occurrence that is the
subject-matter of the opposing party's claim and does not
-3i

require for its adjudication the presence of third parties of
whom the court cannot acquire jurisdiction. But the
pleader need not state the claim if (1) at the time the
action was commenced the claim was the subject of
another pending action, or (2) the opposing party brought
suit upon his claim by attachment or other process by
which the court did not acquire jurisdiction to render a
personal judgment on that claim, and the pleader is not
stating any counterclaim under this Rule 13.
UTAH R. Civ. P.

13(a).

VIII. Statement of Facts and Statement of Case
The rights at issue on appeal arise out of a commercial transaction
between DEI and Bichler, a former owner of DEI who continues to own the
property where DEI conducts its business operations. DEI is in the business of
manufacturing and installing equipment for use in the water and waste water
treatment industry. (R. 98, ^| 43). In May 2004, Bichler and his partner, David
Bevan, sold 80% of the shares of DEI to Environmental Services Group ("ESG").
(Id. at U 44). To accomplish this sale, the parties executed multiple "Transaction
Documents" including the documents at issue in this lawsuit: the Purchase
Agreement between ESG and Bevan and Bichler, the Employment Agreements
between DEI and Bevan and Bichler (which made Bevan and Bichler officers of
DEI), and the Lease Agreement between DEI and Bichler. (R. 99, If 48). All
documents necessary to accomplish this sales transaction - including all of the
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above documents - were incorporated into formal Closing Binders, executed and
delivered by the buyers and sellers.
Pursuant to the Purchase Agreement, Bevan and Bichler made a
number of representations and warranties. Among them, Bevan and Bichler
represented and warranted that 1) DEI was in compliance with all Material
Contracts with its customers, and 2) Bevan and Bichler were not aware of any facts
or circumstances that would reasonably cause a customer to fail to renew the
existing relationship with DEL (R. 99,1f 47; R. 240, § 4.13; R. 244 - R. 245, §
4.23).

Pursuant to their Employment Agreements, Bevan and Bichler each

warranted that he would "use his best efforts to perform his duties and discharge
his responsibilities...competently, carefully and faithfully." (R. 117, §1.2(a)).
Pursuant to Section 10.2 of the Purchase Agreement, Bevan and
Bichler are jointly and severally liable to indemnify, defend, and hold DEI and
ESG harmless from and against all losses for any misrepresentation, or breach of
any representation, warranty, or covenant in the Purchase Agreement or any other
Transaction Document, including the Employment Agreements. (R. 257,
§10.2(a)(i-ii)).
After the sale, DEI discovered that Bevan and Bichler had in fact
breached the representations, warranties and covenants in those agreements.
Specifically, DEI discovered that, both before and after the sale,
-5789353 1
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deliberately and secretly engaged in improper and unlawful business practices,
which included deliberate and intentional breaches of DEI's customer contracts, all
of which violated the representations and warranties in the Purchase Agreement
and the duty to use best efforts in the Employment Agreement. (R. 99 - R. 100, ffi[
50-51; R. 100 - R. 105,ffi|54-81). The resulting direct loss to the business of DEI,
and its principal shareholder, ESG, exceeds $5,000,000. (R. 100, K 54-81).
In 2005, DEI and ESG demanded that Bevan and Bichler defend,
indemnify and hold DEI and ESG harmless for all losses caused by Bevan and
Bichler. (R. 108,1f 95; R. 188 - R. 206). Bevan and Bichler refused to honor their
obligations. (R. 108, ^j 96). In January 2006, DEI exercised its right to setoff its
payments under the Lease Agreement against the losses caused by Bevan and
Bichler, and served a notice of the setoff on Bichler. (R. 108 - R. 109;fflj98-99;
R. 208).
On February 2, 2006, Bevan and Bichler filed a separate, related
action that is currently pending in the Third Judicial District Court of Salt Lake
County (at Case No. 06901974), seeking a declaratory judgment that they did not
owe any defense or indemnity obligation to ESG or DEI. (R. 274 - R. 282). DEI
and ESG answered and asserted counterclaims for declaratory and compensatory
relief based on breaches of the Purchase Agreement and Bevan's and Bichler's
Employment Agreements, as well as for breach of fiduciary duty. (R. 93 - R.
-6789353 1

115).

In relevant part, DEI asserted its right to setoff losses against any rent

payments due or owing to Bichler. (R. 111, U 114; R. 112, ^ 118).
On March 21, 2006, Bichler commenced this action against DEI,
claiming that DEI is in unlawful detainer because DEI did not pay rent allegedly
due under the Lease Agreement. (R. 1 - R. 5). In its Answer, DEI repeated and
asserted its right to setoff any rent payments against losses caused by Bevan and
Bichler. (R. 33, ^ 7; R. 34, Third Affirmative Defense). Bichler subsequently
moved for summary judgment, and DEI filed a response in opposition to the
motion for summary judgment. (R. 42 - R. 80; R. 81 - R. 315).
The District Court granted summary judgment for Bichler, holding
that DEI's claim of setoff was not, as a matter of law, a valid defense in an
unlawful detainer action. (R. 378). The District Court found that DEI had no right
of setoff because the Lease Agreement and Purchase Agreement were
unambiguous and nowhere afford DEI a contractual right of setoff. (R. 439; R.
379 - R. 381). The District Court further found that DEI's claim of setoff, based
on breaches of the Purchase Agreement and Employment Agreement, was not a
proper defense or counterclaim under the unlawful detainer statute because the
Lease Agreement was fully integrated on its face, and according to the District
Court, neither included nor was modified by the Purchase Agreement or the other
Transaction Documents. (R. 440; R. 378 - R. 380).
-7789353 I

IX.

Summary of Arguments
The District Court erred, and its Order should be reversed, because

DEI's claim of setoff is a viable defense to Bichler's claims. The right to setoff is
based on, inter alia, Bichler's breaches of the Purchase Agreement and his
Employment Agreement, which are part of the same transaction as the Lease
Agreement - the sale of the business of DEI. In finding otherwise, the District
Court misconstrued the governing law, the clear relationship between the
agreements at issue, and the causal connection between DEI's claim of setoff and
Bichler's claim for non-payment of rent.
The District Court improperly found that DEI lacked any legal basis
to assert a claim of setoff against Bichler, despite that 1) setoff is an equitable
doctrine arising apart from any contractual provision, and 2) the Lease Agreement
explicitly gives DEI a contractual right to assert claims of setoff against its
obligations under the Lease Agreement.
The District Court further erred in determining that DEI's claim of
setoff was not a proper defense to Bichler's unlawful detainer claim. The District
Court disregarded the undisputed fact that the Purchase Agreement and
Employment Agreement, which form the basis of DEI's claim of setoff, literally
arise from the same transaction as the Lease Agreement, which fonns the basis for
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Bichler's unlawful detainer claim. In fact, DEI expressly ceased paying rent under
the Lease Agreement because of its claim of setoff against Bichler. DEI, therefore,
must be permitted to pursue its claim of setoff, because, if proven, DEI's setoff
constitutes a valid defense to Bichler's unlawful detainer action based on the nonpayment of rent.

X.

Argument
A.

The District Court Erred in Holding that DEI Lacked a Legal Basis to
Assert a Claim of Setoff
In its Order, the District Court found that neither the Lease Agreement

nor the Purchase Agreement afforded DEI a right of setoff against Bichler, and on
that basis, held that DEI did not have a legal basis to assert a claim of setoff. (R.
439; R. 379 - R. 381). The District Court erred because 1) Utah law allows a party
to assert a claim of setoff absent any contractual provision providing such right,
and 2) the Lease Agreement between DEI and Bichler expressly allows DEI to
assert a claim of setoff against its obligations under the agreement.

1.

DEI Has an Equitable Claim of Setoff

Setoff is an equitable doctrine, "allowing] entities that owe each
other money to apply their mutual debts against each other, thereby avoiding the
'absurdity of making A pay B when B owes A.'" In re Myers, 362 F.3d 667, 672
-9789353 1

(10th Cir. 2004) ("Setoff is a right grounded in the concepts of fairness and
equity.") (citing Citizens Bank v. Strumpf, 516 U.S. 16, 18 (1995)). See also 80
C.J.S.

SET-OFF AND COUNTERCLAIM

§ 5 (2007) ("The right to set-off exists

independently of statute and rests upon the inherent power of the court to do justice
to the parties before it. It is an equitable right founded on equitable principles.");
20 AM. JUR. 2D Counterclaim, Recoupment and Setoff § 6 (2007) (the doctrine of
setoff is an equitable one). Accordingly, setoff is a "'common right, which
belongs to every creditor, to apply the unappropriated moneys of Ids debtor, in his
hands, in extinguishment of the debts due to him.'" In re Myers, 362 F.3d at 672
(citing Gratiot v. United States, 40 U.S. 336, 370 (1841)).
Consistent with this clearly recognized right of setoff, the Utah Rules
of Civil Procedure, like the federal rules, have abandoned the distinctions between
recoupment, setoff and counterclaims, and "the pleading of such claims now hav[e]
been relaxed." See Mark VII Financial Consultants Corp. v. Smedley, 792 P.2d
130, 132-33 (Utah App. 1990). Accordingly, under Utah law, a "setoff is nothing
more than "a counterclaim which a defendant may have against a plaintiff to be
used in full or partial satisfaction of whatever is owed." Id. at 132.
The District Court erred in holding that DEI had no legal right to
assert a claim of setoff because DEI's right of setoff properly exists apartfrom,and
even in the alleged absence of, any contractual provision. Under Utah law, a claim
-10789353 1

of setoff is nothing more than a counterclaim or defense, which the District Court
erroneously dismissed without any analysis of the merits of that claim.1

2.

The Lease Agreement Expressly Provides for Setoff

The District Court further erred by finding that the Lease Agreement
does not afford DEI a right of setoff. The Lease Agreement expressly authorizes
DEI to assert claims of setoff. Paragraph 25 of the Lease Agreement requires DEI,
upon the request of Bichler, to either certify that it has no claims of setoff to
enforcement of the Lease Agreement or to confirm such claims in writing. (R. 15 R. 16, K 25 ("[DEI] shall...execute and deliver to [Bichler] a written
declaration...certifying that there are no defenses or offset against the enforcement
of this lease by [Bichler], or stating those claimed by [DEI].") This provision,
which specifically addresses the possibility of setoff claims by DEI, cannot be
reconciled with the District Court's construction of the Lease Agreement. See,
e.g., Fairbourn Commercial, Inc. v. American Housing Partners, Inc., 94 P.3d 292,
295 (Utah 2004) ("When interpreting a contract, a court is to consider each
provision 'in relation to all of the others, with a view toward giving effect to all
and ignoring none.'") (citation omitted); Dixon v. Pro Image, Inc., 987 P.2d 48, 52
1

The Utah Court of Appeals has held that distinction of pleading a setoff as a
defense, rather than as a counterclaim is "not critical," and a defendant, therefore,
may properly use a setoff defensively. See Mark VII, 792 P.2d at 133.
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(Utah 1999) ("[A] court must attempt to construe the contract so as to 'harmonize
and give effect to all of [it]s provisions.'") (citation omitted).
Utah's rules of contract interpretation, therefore, require a
construction opposite to the one reached by the District Court: that DEI has a right
under the Lease Agreement to assert a claim of setoff against any obligations due
to Bichler - or at a minimum, a finding that the Lease Agreement is ambiguous
and extrinsic evidence must be considered, which the District Court failed to allow.
See Dixon, 987 P.2d at 52 ("An ambiguity exists where the language 'is reasonably
capable of being understood in more than one sense'"; "[W]hen a contract
provision is ambiguous ... extrinsic evidence is admissible to explain the intent of
the parties") (citations omitted).

B.

The District Court Erred in Holding that DEI's Claim of Setoff Did
Not Arise Out of the Same Transaction or Business as the Lease
Agreement
The District Court erred in holding that DEI's claim of setoff was not

a proper defense or counterclaim to Bichler's unlawful detainer claim. In reaching
this decision, the District Court found that Lease Agreement was fully integrated
on its face, and that it neither incorporated nor was modified by the Purchase
Agreement. (R. 440; R. 378 - R. 380). The District Court'sfindings,however, are

-12789353 1

irrelevant to the proper standard - whether the defense or counterclaim at issue
arises from the same transaction or business as the subject matter of the complaint.
DEFs claim of setoff clearly arises from the same transaction or
business as Bichler's claim of unlawful detainer. The claims both relate directly to
the business of DEI, and in fact, the rights asserted are based on documents that 1)
were incorporated into the Closing Binders that accomplished the same transaction
- the sale of the business of DEI by Bichler - and 2) are literally called the
Transaction Documents.
Under Utah law, a defendant in an unlawful detainer action can
properly assert a "counterclaim arising out of the same transaction or business as
the subject matter of the complaint." P.H. Investment v. Oliver, 818 P.2d 1018,
1020-21 (Utah 1991). The test for determining what constitutes a proper defense
or counterclaim is simply a restatement of, and is no more restrictive than, the
"transaction and occurrence" test governing compulsory counterclaims under Utah
Rule of Civil Procedure 13(a). See Lincoln Financial Corp. v. Ferrier, 567 P.2d
1102, 1104 (Utah 1977) (citing Utah Rule of Civil Procedure 13 and holding "if
the defendant had a proper counterclaim arising out of the same transaction or
2

See UTAH R. Crv. P. 13(a) ("A pleading shall state as a counterclaim any
claim...the pleader has against any opposing party...if it arises out of the
transaction or occurrence that is the subject-matter of the opposing party's
claim....").

-13789353 1

business as the subject matter of the complaint, it could be asserted herein to the
end that all of whatever controversy exists between the parties may be settled as
simply and expeditiously as possibly by allowing all legitimate claims, defenses
and counterclaims relating thereto in one action"); White v. District Court, 232
P.2d 785, 785 (Utah 1951) (abandoning the general bar on defenses and
counterclaims in an unlawful detainer action because of Utah's adoption of the
New Rules of Civil Procedure; finding that Rule 13 now governs whether a
counterclaim is proper in an unlawful detainer action).
A defense or counterclaim is necessarily proper in an unlawful
detainer action if it will defeat the plaintiff landlord's claims in that action. See
P.H. Investment, 818 P.2d at 1021 (holding that the tenant's claim of breach of the
warranty of habitability constituted a proper defense and counterclaim to the
landlord's action for possession based on the non-payment of rent; "a breach of the
warranty of habitability is directly relevant to the issue of possession," and
therefore "must necessarily give rise to a counterclaim in an unlawful detainer
action"); White, 232 P.2d at 785 (ordering the district court to reinstate the
defendant's counterclaim, which alleged misrepresentation and fraud concerning
the contract for the purchase of the property at issue in the unlawful detainer
action). See also Lincoln Financial, 567 P.2d at 1104 (finding that defendant's
"retaliatory eviction" claim was properly dismissed because it was not a defense to
-14789353 J

the plaintiffs complaint for eviction; the Court reasoned that "retaliatory eviction"
doctrine had no application to the case, because the terms of the month to month
lease allowed the landlord to terminate the tenancy after giving proper notice).
DEI's claim of setoff, based on Bichler's breaches of the Purchase
Agreement and the Employment Agreement, constitutes a proper counterclaim or
defense to Bichler's claim for possession based on DEI's non-payment of rent.
First, the Purchase Agreement and Employment Agreement literally arise out of
the same transaction as the Lease Agreement - Bichler's sale of DEI pursuant to
the Purchase Agreement.

In fact, the Purchase Agreement, the Employment

Agreement and the Lease Agreement are all "Transaction Documents" as that term
is defined under the Purchase Agreement. (R. 224, § 1.1; R. 242; § 4.16). The
integration of the Purchase Agreement and the Lease Agreement is clearly
evidenced in the Purchase Agreement, which expressly conveys the leasehold to
DEI for the real property that is the subject of the Lease Agreement and this
unlawful detainer action. (R. 242; § 4.16).3
3

The District Court further erred by finding that the Lease Agreement was
"separate" from the Purchase Agreement and Employment Agreement. This
determination ignores the plain language of the Purchase Agreement, the reality of
the sales transaction regarding DEI, and Utah case law requiring that agreements
signed together must be construed together. See Shields v. Harris, 934 P.2d 653,
657 (Utah App. 1997) ("when two agreements are 'executed "substantially
contemporaneously and are clearly interrelated, they must be construed as a whole
and harmonized if possible").

-15789353 1

Utah Rule of Civil Procedure 13(a) mandates that DEI raise its setoff
claim in this action. See Raile Family Trust v. Promax Dev. Corp., 24 P.3d 980,
983 (Utah 2001) ("The purpose of rule 13(a) is to ensure that all relevant claims
arising out of a given transaction are litigated in the same action."); Yanaki v.
Iomed, Inc., 116 P.3d 962, 963 (Utah App. 2005) (finding that employee's claim
for employment discrimination arose out of the same "transaction or occurrence"
as the employer's claims for the breach of certain employment agreements; both
the employee's and employer's claims were "relevant to the employment
relationship").4 As a matter of law, the District Court's failure to allow DEI to
properly assert its defense impermissibly prohibits DEI from pursuing and
receiving a full and fair adjudication of its rights.
Second, the District Court's decision failed to recognize that, as a
matter of fact, DEI claimed setoff, and on that basis, withheld the rent at issue.
DEI served a notice of setoff to its rent obligations under the Lease Agreement
because of Bichler's breaches of the Purchase Agreement and his Employment
4

See also Piperliners Local Union No. 798, Tulsa Oklahoma v. Ellerd, 503
F.2d 1193,1199 (10th Cir. 1974) (a counterclaim satisfies the requirements of Rule
13 and "arises out of the same transaction or occurrence" as the plaintiffs claim
where the claims are "logically relate[dj by reason of their common origin"); 6
FED. PRAC. & PROC. Crv. 2D §1410 (2007)(according to the "logically related" test,
considered the most "compelling test" under Rule 13(a), "any claim a party has
against an opposing party that is logically related to the claim being asserted by the
opposing party.. .is a compulsory counterclaim....").
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Agreement. (R. 208). If DEI had not first claimed setoff and ceased paying
Bichler rent under the Lease Agreement, this unlawful detainer claim would have
never occurred. Bachelor's unlawful detainer action, therefore, necessarily arises
out of the same transaction or business as DEFs claims of setoff.
Finally, DEFs claim of setoff is proper a defense or counterclaim
because, if proven, it would defeat Bichler's claims in this unlawful detainer
action. DEI ceased paying rent because Bevan and Bichler caused DEI to suffer
damages caused by their breaches of the Purchase Agreement and the Employment
Agreement, and Bichler is jointly and severally liable for those losses. If it is
determined that Bichler is liable for DEFs losses, DEFs non-payment of rent is
excused or justified, and there is no default under the Lease Agreement. Bichler,
therefore, would not be entitled to money damages or possession of the leased
property. See, e.g., P.H. Investment, 818 P.2d at 1021 (holding that defense or
counterclaim is necessarily proper in an unlawful detainer action if it will defeat
the plaintiff landlord's claims in that action).

XL

Conclusion
DEFs claim of setoff constitutes a proper defense or counterclaim

under both Utah's doctrine of equity and the Lease Agreement, which allows DEI
to assert a claim of setoff against its payment obligations to Bichler. DEFs claim

-17789353 1

arises out of the same transaction or business as Bichler's unlawful detainer claim
because 1) the Purchase Agreement, Bichler's Employment Agreement and the
Lease Agreement all arise from the same transaction - the sale of DEI, 2) DEI's
setoff caused the non-payment of rent at issue in this action; and 3) if proven,
DEI's claim of setoff is a valid excuse or justification for the non-payment of rent,
and necessarily a valid defense to Bichler's claims for possession and money
damages in this action.
DEI, therefore, respectfully requests that this Court reverse the
District Court's Order granting summary judgment in favor of Bichler, with
directions that DEI be permitted to pursue its claim of setoff in this unlawful
detainer action.

-18789353 1

Respectfully submitted:

A. Pearce (USB #8585)
IES WALDO HOLBROOK & MCDONOUGH,
So. Main Street, Suite 1500
Salt Lake City, UT 84101-1644
(801)521-3200
Of Counsel:
John C. Hansberry (To be admitted pro hac vice)
PEPPER HAMILTON LLP
500 Grant Street, 50* Floor
Pittsburgh, PA 15219-2502
(412)454-5000
Attorneys for Appellant DEI Systems, Inc.
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CERTIFICATE OF SERVICE
I hereby certify that on the 34th day of April, 2007, I caused two
correct copies of the foregoing Brief of Appellant to be served via First Class
United States Mail, postage prepaid, upon the following:
Craig Carlile, Esquire
D. Zachary Wiseman, Esquire
Gregory S. Roberts, Esquire
Ray Quinney & Nebeker P.C.
86 North University Avenue, Suite 430
Provo,Utah 84601-4420
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INDEX TO ADDENDUM TO APPELLANTS BRIEF

1. Utah R. Civ. P. 56(c)
2. Utah Code Ann. § 78-36-3
3. Utah R. Civ. P. 13(a)
4. Order Granting Plaintiffs Motion for Summary Judgment
5. Excerpts from Triple Net Lease between Benedict Bichler and DEI Systems, Inc.
6. Excerpt from Employment Agreement between DEI Systems, Inc. and Benedict
Bichler
7. Excerpts from Purchase Agreement by and Among Environmental Services Group,
Inc. and Delta Equipment Industrial Systems, Inc. d/b/a DEI Systems, Inc.
8. DEI Systems, Inc. Notice of Election of Set-off; DEI Lease Payment
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Utah Rules of Civil Procedure, Rule 56
<KeyCite Citations>
TKXT
WEST'S UTAH CODE ANNOTATED
STATE COURT RULES
UTAH RULES OF CIVIL PROCEDURE
PART VII. JUDGMENT
>>RULE 56. SUMMARY JUDGMENT
TEXT (a)
(a) For claimant. A party seeking to recover upon a claim, counterclaim or
cross-claim or to obtain a declaratory judgment may, at any time after the
expiration of 20 days from the commencement of the action or after service of a
motion for summary judgment by the adverse party, move for summary judgment upon
all or any part thereof.
TEXT (b)
(b) For defending party. A party against whom a claim, counterclaim, or crossclaim is asserted or a declaratory judgment is sought, may, at any time, move
for summary judgment as to all or any part thereof.
TEXT (c)
(c) Motion and proceedings thereon. The motion, memoranda and affidavits shall
be in accordance with Rule 7. The judgment sought shall be rendered if the
pleadings, depositions, answers to interrogatories, and admissions on file,
together with the affidavits, if any, show that there is no genuine issue as to
any material fact and that the moving party is entitled to a judgment as a
matter of law. A summary judgment, interlocutory in character, may be rendered
on the issue of liability alone although there is a genuine issue as to the
amount of damages.
TEXT (d)
(d) Case not fully adjudicated on motion. If on motion under this rule judgment
is not rendered upon the whole case or for all the relief asked and a trial is
necessary, the court at the hearing of the motion, by examining the pleadings
and the evidence before it and by interrogating counsel, shall if practicable
ascertain what material facts exist without substantial controversy and what
material facts are actually and in good faith controverted. It shall thereupon
make an order specifying the facts that appear without substantial controversy,
including the extent to which the amount of damages or other relief is not in
controversy, and directing such further proceedings in the action as are just.
Upon the trial of the action the facts so specified shall be deemed established,
and the trial shall be conducted accordingly.
TEXT (e)
(e) Form of affidavits; further testimony; defense required. Supporting and
opposing affidavits shall be made on personal knowledge, shall set forth such
facts as would be admissible in evidence, and shall show affirmatively that the
affiant is competent to testify to the matters stated therein. Sworn or
certified copies of all papers or parts thereof referred to in an affidavit
shall be attached thereto or served therewith. The court may permit affidavits
to be supplemented or opposed by depositions, answers to interrogatories, or
further affidavits. When a motion for summary judgment is made and supported as
provided in this rule, an adverse party may not rest upon the mere allegations
or denials of the pleadings, but the response, by affidavits or as otherwise
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TEXT (e)
provided in this rule, must set forth specific facts showing that there is a
genuine issue for trial. Summary judgment, if appropriate, shall be entered
against a party failing to file such a response.
TEXT (f)
(f) When affidavits are unavailable. Should it appear from the affidavits of a
party opposing the motion that the party cannot for reasons stated present by
affidavit facts essential to justify the party's opposition, the court may
refuse the application for judgment or may order a continuance to permit
affidavits to be obtained or depositions to be taken or discovery to be had or
may make such other order as is just.
TEXT (g)
(g) Affidavits made in bad faith. If any of the affidavits presented pursuant
to this rule are presented in bad faith or solely for the purpose of delay, the
court shall forthwith order the party presenting them to pay to the other party
the amount of the reasonable expenses which the filing of the affidavits caused,
including reasonable attorney's fees, and any offending party or attorney may be
adjudged guilty of contempt.
ANNOTATIONS Subdivision Index VI
Current with amendments received through March 1, 2007
Copr (C) 2007 Thomson/West
END OF DOCUMENT
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Database
UT-ST-ANN

Use KEYCITE.

I
I TEXT
t WEST'S UTAH CODE ANNOTATED
| TITLE 78. JUDICIAL CODE
| PART IV. PARTICULAR PROCEEDINGS
| CHAPTER 36. FORCIBLE ENTRY AND DETAINER
| >>s 78-36-3. Unlawful detainer by tenant for term less than life
| TEXT (1)
I
(1) A tenant of real property, for a term less than life, is guilty of an
£ unlawful detainer:
| TEXT (1) (a)
| (a) when he continues in possession, in person or by subtenant, of the property
1 or any part of it, after the expiration of the specified term or period for
I which it is let to him, which specified term or period, whether established by
| express or implied contract, or whether written or parol, shall be terminated
1 without notice at the expiration of the specified term or period;
| TEXT (1) (b)
| (b) when, having leased real property for an indefinite time with monthly or
S other periodic rent reserved:
| TEXT (1) (b) (i)
| (i) he continues in possession of it in person or by subtenant after the end of
I any month or period, in cases where the owner, his designated agent, or any
| successor in estate of the owner, 15 days or more prior to the end of that month
| or period, has served notice requiring him to quit the premises at the
% expiration of that month or period; or
| TEXT (1) (b) (ii)
I (ii) in cases of tenancies at will, where he remains in possession of the
t premises after the expiration of a notice of not less than five days;
I TEXT (1) (c)
| (c) when he continues in possession, in person or by subtenant, after default in
| the payment of any rent and after a notice in writing requiring in the
| alternative the payment of the rent or the surrender of the detained premises,
I has remained uncomplied with for a period of three days after service, which
i notice may be served at any time after the rent becomes due;
I TEXT (1) (d)
| (d) when he assigns or sublets the leased premises contrary to the covenants of
| the lease, or commits or permits waste on the premises, or when he sets up or
% carries on any unlawful business on or in the premises, or when he suffers,
| permits, or maintains on or about the premises any nuisance, including nuisance
| as defined in Section 78-38-9, and remains in possession after service upon him
% of a three days' notice to quit; or
| TEXT (1) (e)
I (e) when he continues in possession, in person or by subtenant, after a neglect
| or failure to perform any condition or covenant of the lease or agreement under
I which the property is held, other than those previously mentioned, and after
I notice in writing requiring in the alternative the performance of the conditions
| or covenant or the surrender of the property, served upon him and upon any
£
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D T S T S 78-36-3
TEXT (1) (e)
subtenant in actual occupation of the premises remains uncomplied with for three
days after service. Within three days after the service of the notice, the
tenant, any subtenant in actual occupation of the premises, any mortgagee of the
term, or other person interested in its continuance may perform the condition or
covenant and thereby save the lease from forfeiture, except that if the
covenants and conditions of the lease violated by the lessee cannot afterwards
be performed, then no notice need be given.
TEXT (2)
(2) Unlawful detainer by an owner resident of a mobile home is determined under
Title 57, Chapter 16, Mobile Home Park Residency Act.
TEXT (3)
(3) The notice provisions for nuisance in Subsection 78-36-3 (1)(d) are not
applicable to nuisance actions provided in Sections 78-38-9 through 78- 38-16
only.
ANNOTATIONS (Notes of Decisions Index )
Current through end of 2006 legislation
Copr (C) 2007 Thomson/West
END OF DOCUMENT
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Utah Rules of Civil Procedure, Rule 13
<KeyCite Citations>
TEXT
WEST'S UTAH CODE ANNOTATED
STATE COURT RULES
UTAH RULES OF CIVIL PROCEDURE
PART III. PLEADINGS, MOTIONS, AND ORDERS
>>RULE 13. COUNTERCLAIM AND CROSS-CLAIM
TEXT (a)
(a) Compulsory Counterclaims. A pleading shall state as a counterclaim any
claim which at the time of serving the pleading the pleader has against any
opposing party, if it arises out of the transaction or occurrence that is the
subject-matter of the opposing party's claim and does not require for its
adjudication the presence of third parties of whom the court cannot acquire
jurisdiction. But the pleader need not state the claim if (1) at the time the
action was commenced the claim was the subject of another pending action, or (2)
the opposing party brought suit upon his claim by attachment or other process by
which the court did not acquire jurisdiction to render a personal judgment on
that claim, and the pleader is not stating any counterclaim under this Rule 13.
TEXT (b)
(b) Permissive Counterclaim. A pleading may state as a counterclaim any claim
against an opposing party not arising out of the transaction or occurrence that
is the subject-matter of the opposing party's claim.
TEXT (c)
(c) Counterclaim Exceeding Opposing Claim. A counterclaim may or may not
diminish or defeat the recovery sought by the opposing party. It may claim
relief exceeding in amount or different in kind from that sought in the pleading
of the opposing party.
TEXT (d)
(d) Counterclaim Maturing or Acquired After Pleading. A claim which either
matured or was acquired by the pleader after serving his pleading may, with the
permission of the court, be presented as a counterclaim by supplemental
pleading.
TEXT (e)
(e) Omitted Counterclaim. When a pleader fails to set up a counterclaim through
oversight, inadvertence, or excusable neglect, or when justice requires, he may
by leave of court set up the counterclaim by amendment.
TEXT (f)
(f) Cross-Claim Against Co-Party. A pleading may state as a cross-claim any
claim by one party against a co-party arising out of the transaction or
occurrence that is the subject-matter either of the original action or of a
counterclaim therein or relating to any property that is the subject-matter of
the original action. Such cross-claim may include a claim that the party
against whom it is asserted is or may be liable to the cross-claimant for all or
part of a claim asserted in the action against the cross-claimant.
TEXT (g)
(g) Additional Parties May be Brought In. When the presence of parties other
than those to the original action is required for the granting of complete
relief in the determination of a counterclaim or cross-claim, the court shall
order them to be brought in as defendants as provided in these rules, if
(C) 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works. r,*+-
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Craig Carlile (0571)
Gregory S. Roberts (9092)
RAY QUINNEY & NEBEKER P.C.
86 North University Ave., Suite 430
Provo,Utah 84601-4420
Telephone: (801) 342-2400
Attorneys for Plaintiff

IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH

BENEDICT BICHLER,

ORDER GRANTING PLAINTIFF'S
MOTION FOR SUMMARY JUDGMENT

Plaintiff,
v.
Civil No. 060904754
DEI SYSTEMS, INC.,
Judge: AnnBoyden
Defendant.

.

This matter came before the Court on Plaintiffs Motion for Summary Judgment. On
December 8, 2006, the Court heard oral argument on this motion. At the hearing, Plaintiff
Benedict Bichler ("Bichler") was represented by Craig Carlile and Gregory S. Roberts of Ray
Quinney & Nebeker P.C, and Defendant DEI Systems, Inc. ("DEI") was represented by Adam
B. Price of Jones Waldo Holbrook & McDonough. Based on the record before the Court,
including the memoranda and supporting documents filed in this matter and the oral arguments
of the parties, the Court being fully advised in the premises and good cause appearing therefor,
the Court makes the following Findings of Fact and Conclusions of Law set forth below.

FINDINGS OF FACT
1.

The subject of the Complaint is the Triple Net Lease ("Lease") executed by the

parties on or about May 1, 2003.
2.

DEI has failed to make payments under the Lease since February 2006.

3.

On March 14, 2006, Bichler caused DEI to be served with a Three Day Notice to

Pay Rent or Vacate pursuant to, and in compliance with, Utah Code Ann. § § 78-36-3 and 5,
4.

DEI has not quit the premises.

5.

The monthly rent due for each month in 2006 is $15,383.06.

6.

Pursuant to the Lease, interest accrues on any unpaid rent at the rate of one and

one-half percent (1.5%) per month from the due date until finally paid.
7.

Pursuant to the Lease, the Lessee shall pay a late fee equal to ten percent (10%) of

any payment that is not timely made.
8.

DEI attempts to excuse its nonpayment of rent, interest and late charges by

contending that it has arightof offset pursuant to the Purchase Agreement executed in May 2004
by Environmental Services Group, Inc. ("ESG"), DEI, and DEFs shareholden; (including
Bichler).
9.

The Lease is a wholly separate document from the Purchase Agreement.

10.

The Lease is unambiguous and is a wholly integrated document.

11.

The Lease does not afford a right of offset.

?

CONCLUSIONS OF LAW
1.

In order to achieve the desired goal of a speedy resolution of the issue of

possession, a tenant can only raise certain counterclaims in an unlawful detainer action.
2.

There is no dependency of covenants between the Lease and the Purchase

Agreement.
3.

The offset provided for in the Purchase Agreement unambiguously belongs to

ESG and not DEL
4.

The Purchase Agreement does not amend or modify the terms of the Lease.

5.

DEFs claim of setoff arising under the Purchase Agreement is not a proper

counterclaim under Utah's unlawful detainer statute.
Accordingly, IT IS HEREBY ORDERED that Plaintiff s Motion for Summary Judgment
is granted.
IT IS FURTHER ORDERED that the Courtfinds,pursuant to Utah Code Ann. § 78-3610, that DEI is in unlawful detainer of the premises and that, therefore, DEI has forfeited the
Lease, and Bichler is entitled to all outstanding rent, interest and late charges as well as the
attorneys * fees he has incurred in this matter.
DATED this ££_ day of j f e f c ^ Q ^ y V

^ ^

BY THE COURT

Ann Boyden
Third District Judge
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TRIPLE NET LEASE
THIS LEASE, made and entered into this 1st day ofMav. 3003. by and between Benedict
Bichler t "Lessor").. DEf Systems Inc. ("Lessee").

WITNESS TO:
In consideration of the mutual covenants and agreements hereinafter set forth, the Lessor
and Lessee agree as follows:
1 • P r e m i s e s . Ltssor does hereby demise and lease unto the lessee the
premises located at 1233 South Pioneer Road. Salt Lake Citv. Utah 84104. consisting of
an approximate 34,432 square foot building. The area leased to Lessee is hereinafter
referred to as the ^Premises." Lessee acknowledges that except as expressly set forth in
this Lease, neither Lessor nor any other person has made any representation or warranty
with respect to the Premises or the suitability of the Premisesforthe conduct of the
Lessee's business. See Legal description annexed hereto and incorporated herein as
Exhibit A.
2 . L e a s e Term- The term of this Lease will be for a period of One Hundred
Twenty' (120) months, beginning on the Jf day ofMav. 2003fthe ^Commencement
Date"), and terminating on at midnight on April 30.2013. unless sooner terminated by
either party as herein provided Lessee shall take possession of die Premises on Mav I.
2QQ3 as well as be granted therightto enter the Premises upon the signing of this Lease
in order to prepare for occupancy. Lessor shall have a period of two weeks after
occupancy by Lessee to remove some of bis personal propertyfromthe leased premises.
3 . Rent* The Lessee agrees to pay to the Lessor as rent for the Premises for
each year of the lease term, on a triple net basis, the sum of One Hundred Seventy Four
Thousand and 00/100 dollars (SI 74,000.00) per annum, payable in advance in equal
monthly installments of Fourteen Thousand Five Hundred and 00' 100 dollars
(S 14,500.00) each, payable in advance on the i* day of each month, with the first month
to be paid on the date provided herein as the occupancy date. May L 2003. The rent will
be discounted by 52,000.00 per month undl January L 2004

4. Payment of Rent.
A. Due Dace. The annua! base rental will be paid In equal monthly
ir.stalimerits in advance on or before the fifteenth (i*i da> of each calendar rnonch curing
ue :err* of this Lease commencing on the l*dav ofMav. -003. Rent sru:- be payable ia
taw?-! money of the Ignited Stares.
8. La:e Payments. In :he event that Lessee shai: rail to make an>
payment of rent or any other sun: owed by Lessee pursuant :o chU Lease within :er. • 10;

any further studies or *lc!ean up** recommended by the entity or governmental agency
upon completion of the study or studies. Determination of Lessor must be made in good
faith and after complete disclosure by Lessee of the operations during occupancy by
Lessee.

22. Damage and Destruction.
A. Subject to the provisions of paragraph 22.B, if a partial destructioa of
the Premises occurs during the term of this Lease, the Lessor at Lessor's option will
forthwith make necessary repairs if the repairs can be made within ninety (90) days from
the date of the partial destruction in accordance with applicable laws, ordinance and
regulations of governmental authorities. If Lessor chooses not to make such repairs or
restoration the lease shall terminate upon the date of die partial destruction. In die event
Lessor determines to repair or restore the premises after a partial destruction which said
repair or destruction can be accomplished within 90 days the partial destruction will not
serve to terminate or void the lease and lie Lessee will be entided to a pro rata deduction
of rent while such repairs are being made, and the reduction to be based upon the
proportion of use of the Premises that is affected by damage or repairs,
B. If such repairs cannot be made within ninety (90) daysfromthe date of
partial or total destruction in accordance with such applicable laws, ordinances and
regulations, or if the Premises are destroyed to the extent of at least seventy-five percent
(•75%) of its full replacement cost, either parry will have the option of terminating this
Lease as of the date of such partial or total destruction upon giving written notice to the
other party widiin thirty (30) days after the destruction.
2 3 . A t t o r n e y s 5 Fees and Costs. In the event of any default under the
terms of this Lease or a dispute regarding its terms and conditions or enforcement, die
non-prevailing party agrees to reimburse die prevailing party for all expenses and costs,
including reasonable attorneys* fees incurred in enforcing the terms hereof Such
reimbursement shall include all legal expenses incurred, whether enforcement is sought
by suit or otherwise.
2 4 . Miscellaneous, The laws; of the State of Utah will govern the validity,
performances and enforcement of this Lease. The invalidity or unenforceability of any
(one) provision of this Lease will not affect or impair the validity or enforceability of any
other provision of this Lease* This Lease sets forth the full agreement between the parties
as of the dace hereof and can be modified or altered only by agreement in writing between
the parties. Any lawsuit regarding this Lease or the obligations thereunder may be
croughc only in the County of SaSc Lake* State of Utah.
2 5 . E s t o p p e l C e r t i f i c a t e . Lessee shall, within fifteen (lij days after
Lessor's request execute and deliver to Lessor a written declaration in a form adequate
cor recording: (I) ratifying this Lease: (2) expressing the Commencement Dace and
:ermina:icn date hereof: (3) certifying mat this Lease is infoilforce and effect and has
9
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not been assigned, modified, supplemented or amended (except by such writings as shall
be stated); (4) certifying that all conditions under this Lease to be performed by Lessor
have been satisfied; (5) certifying that there are no defenses or offsets against the
enforcement of this lease by the Lessor, or stating those claimed by Lessee; (6)
specifying the amount of advance rental, if any, (or none if such is the case) paid by
Lessee; (7) specifying the date to which rental has been paid; (S) specifying the amount
of security deposited with Lessor; and (9) specifying such other information as Lessor
may reasonably request Lessors* mortgage lenders and/or purchasers shall be entitled to
rely upon such declaration,
2 6 . L e s s o r ' s R i g h t t o Cure* In the event of breach, default or
noncompliance hereunder by Lessor, Lessee shall, before exercising anyrightor remedy
available to it, give Lessor written notice of the claimed breach, default or
noncompliance. If prior to its giving such notice of the claimed breach, default or
noncompliance, Lessee has been notified in writing by way of Notice of Assignment of
Rents and Leases, or otherwise of the addresses of a lender which has furnished any of
the financing, concurrently with giving the aforesaid notice to Lessor, Lessee shall, by
registered mail, transmit a copy thereof to such lenders. For thirty (30) days following
the giving of the notice(s) required by the foregoing portion of this Section (or such
longer periods of time as may be reasonably required to cure a matter which, due to its
nature, cannot reasonably be rectified within thirty (30) days), Lessor shall have the right
to cure the breach, default or noncompliance involved. If Lessor has foiled to cure a
default within said period, any such lender will have an additional thirty (30) days within
which to cure the same, and if such default cannot be cured within that period, such
additional time as may be reasonably necessary if lender has commenced and is diligently
pursuing the actions or remedies necessary to cure that breach, default or noncompliance
(including, but not limited to, commencement and prosecution of proceedings to
foreclose or otherwise exercise itsrightunder its mortgage or other security instrument, if
necessary to effect such cure), in which eventtfiisLease shall not be terminated by
Lessee so long as such action or remedies are being diligently pursued by said lender.
2 7 . R e c o u r s e b y L e s s e e * Anything in this Lease to the contrary
notwithstanding. Lessee agrees that it will look solely to the interest of Lessor in the
Building, subject to any priorrightsof any mortgage or trust deed holder, for the
collection of any judgment (or other judicial process) requiring the payment of money by
Lessor to Lessee in the event of any default or breach by Lessor with respect to any of the
terms, covenants and conditions of this Lease co be observed and/or performed by Lessor.
So other assets of Lessor shall be subject to levy, execution, or other procedures for the
satisfaction of Lessee's remedies.

28. Assignment by Lessor, Attornment. Lessor shall have the
ighc in its sole discretion, to sell the Premises and assign chis Lease to die purchaser. If
Lessor does so, any such purchaser shall be bound by and subject to the terms of this
Lease and cake subject to it. pro viced it is not in default. Lessee shall attorn to :he
issignee of the Lessor.
10
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EMPLOYMENT AGREEMENT
THIS EMPLOYMENT AGREEMENT is dated as of May J5,2004 (the
"Agreement*), between DELTA EQUIPMENT INDUSTRIAL SYSTEMS, INC, d/b/a DEI
SYSTEMS, INC., a Utah corporation ("Company"), and BENEDICT BICHLER (the
^Employee").

BACKGROUND
Company desires to employ Employee and Employee desires to enter into
employment with Company, on the terms and conditions contained in this Agreement;
NOW THEREFORE, with the foregoing being incorporated by reference and in
consideration of the premises and the mutual covenants and agreements contained herein, and
intending to be legally bound hereby, the parties hereto agree as follows:
SECTION 1. CAPACITY AND DUTIES
LI.
Employment; Acceptance of Employment Company hereby
employs Employee and Employee hereby accepts employment by Company for the period and
upon the tenns and conditions hereinafter set forth.
1.2.

Capacity and Duties.

(a)
Employee shall serve as an officer of Company, with duties and
responsibilities assigned to him from time to time by the Chairman of Board of Directors of
Company (the ''Board"). Through die Board, Company shall retain fail direction and control of
the manner, means and methods by which Employee performs the duties and responsibilities for
which he is employed hereunder. Employee will use his best efforts to perform his duties and
discharge his responsibilities pursuant to this Agreement competently, carefully and faithfully.
(b)
Employee shall devote his full working time* energy, skill and best
efforts to the performance of his duties hereunder.
SECTION 2. TERM OF EMPLOYMENT
2.1. Term. The initial term of Employee's employment hereunder sbaJl be
two (2) years commencing on the date hereof (the Term") and shall thereafter automatically be
renewed from year to year unless and until either party shall give notice of his or its election to
terminate Employee's employment at least thirty (30) days prior to the end of the then-current
term, unless earlier terminated as provided in Sections 4.1,4.2,4.3 and 4k4 hereof.

IT: #145730 v5 pjVMORDOO
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PURCHASE AGREEMENT
BY AND AMONG
ENVIRONMENTAL SERVICES GROUP, INC.,
DELTA EQUIPMENT INDUSTRIAL SYSTEMS, INC.
d/b/a DEI SYSTEMS, INC.
a Utah corporation,
and
THE SHAREHOLDERS OF DEI SYSTEMS, INC.
a Utah corporation

Dated as of May __, 2004

PURCHASE AGREEMENT
THIS PURCHASE AGREEMENT (this "Agreement") is made as of May _ ,
2004 (the "Effective Date"), by and among ENVIRONMENTAL SERVICES GROW, INC.
("Purchaser"), BENEDICT BICHLER, an individual residing in Salt Lake City, Utah
("Bichler"), and DAVID SEVAN, an individual residing in Salt Lake City, Utah ("Sevan")
(each of Bichler and Bevan being a "Shareholder" and, collectively, the "Shareholders"), and
DELTA EQUIPMENT INDUSTRIAL SYSTEMS, INC., d/b/a DEI SYSTEMS, INC., a Utah
corporation O'DEI-UT") (each of DEI-UT, Bichler and Bevan being a "Seller", collectively,
"Sellers").
RECITALS
WHEREAS, the parties desire to effect the following transactions in accordance
with the terms set forth herein in the sequential order described herein (each conditioned upon
the completion of the prior transactions):
1.
Purchaser shall make a secured loan to DEI-UT in the aggregate principal
amount of $3,920,000;
2.
Purchaser shall purchase and the Shareholders shall each sell 44.843% of
their respective DEI-UT Shares for an aggregate purchase price of $4,000,000; and
3.
DEI-UT shall redeem 43.946% of the total outstanding DEI-UT Shares
from the Shareholders only for a redemption price of $3,920,000 in cash (collectively (I) through
(3) referred to herein as (the "Transactions*').
WHEREAS, upon consummation of the Transactions, the parties intend that
Purchaser shall own 80% of the DEI-UT Shares and the Shareholders shall own 20% of the DEIUT Shares.
NOW, THEREFORE, in consideration of the foregoing recitals, and the
representations, warranties, covenants and agreements hereinafter set forth, the parties, intending
to be legally bound, hereby agree as follows:
ARTICLE I
DEFINITIONS
I•I•

Definitions, The following terms, as used herein, have the following

meanings:
"Accounts Receivable** means, as of any date, any trade accounts receivable,
notes receivable, bid or performance deposits, employee advances and other miscellaneous
receivables.
"Active Employees0 means any employee of DEI-UT including any employee on
leave of absence or short or long term disability.
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affiliated, consolidated, combined or unitary group and (iii) any liability for the payment of any
amounts of the type described in (i) or (ii) as a result of any express or implied obligation to
indemnify any other Person,
T a x Controversy" has the meaning set forth in Section 10.3(c).
*Tax Return" shall mean any return, filing, report, questionnaire, information
statement or other document required to be filed or issued, including any amendments that may
b e filed, for any taxable period with any Taxing Authority (whether or not a payment is required
to be made with respect to such filing).
'Taxing Authority" shall mean any Governmental Authority exercising any
authority to impose, regulate or administer the imposition of Taxes.
'Transactions" has the meaning set forth in thefirstRecital of this Agreement.
'Transaction Documents" (individually, a 'Transaction Document") means
this Agreement and all other documents delivered by Sellers and Purchaser in order to effect the
transactions contemplated by this Agreement
"Uncollected Accounts" has the meaning s^t forth in Section 2.2(b).
'Uncollected Retainage" has the meaning set forth in Section 2.2(a),
"WARN" means the Workers Adjustment and Retraining Notification Act.
"Waiving Party" has the meaning set forth in Section 8,3.
"Warranty Obligations" has the meaning set forth in Section 4.25(b).
"Working Capital'* means Adjusted Current Assets less Adjusted Current
Liabilities, as illustrated by the Working Capital Schedule.
"Working Capital Schedule" has the meaning set forth in Section 2.3(b).
"Working Capital Threshold" has the meaning set forth in Section2.3faV
•4Zion$ Bank Credit Facility** has the meaning set forth in Section2A
"Zions Payoff Loan" has the meaning set forth in Section 2.4,
"Zions Payoff Note" has the meaning set forth in Section 2.4.
ARTICLE II
THE TRANSACTION
2> I.
Transactions. Subject to the terms and conditions set forth herein, at the
Closing, the parties shall effect the following Transactions in the following sequential order
(each conditioned upon the completion of the prior transaction(s):
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(F)
The transactions contemplated hereby are not
subject to the tax withholding provisions of Section 3406 of the Code, or of Subchapter A of
Chapter 3 of the Code, or of any other provision of Applicable Law.
(G)
DE1-UT will not be liable for any Taxes attributable
to any Pre-Closing Period except for Taxes reflected as a liability in the calculation of the
Closing Working Capital Amount.
(H)
DEMJT is not a party to any agreement, contract,
arrangement or plan that would result, separately or in the aggregate, in the payment of any
"excess parachute payments" within the meaning of Section 280G of the Code.
(I)
DEMJT has not (a) filed any consent agreement
under Section 341(f) of the Code, (b) been the subject of a Tax ruling that has continuing effect,
(c) been the subject of a closing agreement with any Taxing Authority that has continuing effect,
(d) filed or been the subject of an election under Section 338(g) or Section 338(h)(10) of the
Code or caused or been the subject of a deemed election under Section 338(e) thereof or (e)
granted a power of attorney with respect to any Tax matters that has continuing effect DEMJT
has not agreed to make, nor is the Company required to make, any adjustment under Section 481
o f the Code.
(J)
Neither the Company, nor any Stockholder is a
foreign person within the meaning of Sections 897 and 1445 of the Code.
4.12. Compliance with Organizational Documents and Applicable Laws.
Except as $ci forth in Schedule 4.12, the business of DEMJT is being operated in compliance
with (a) the Organizational Documents of DEMJT and (b) all Applicable Laws.
4.13.

Contracts.

(a)
Schedule 4.13 sets forth a list of all written, and a description of all
oral, commitments, agreements or contracts to which DEMJT is a party or by which DEMJT is
obligated, including, but not limited to all commitments, agreements or contracts embodying or
evidencing the following transactions or arrangements (collectively, the "Material Contracts"):
(i) agreements for the employment of, or independent contractor arrangements with, any officer
or other individual employee of DEMJT; (ii) any consulting agreement, agency agreement and
any other service agreement that will continue in force after the Closing with respect to the
employment or retention by DEMJT of sales agents or representatives, brokers, distributors,
subdistributors, dealers, consultants, agents, legal counsel, accountants or anyone else who is not
an employee; (iii) any single contract, purchase order or commitment providing for expenditures
by DEMJT after Closing of more than U.S. $10,000 or which has been entered into by DEI-UT
otherwise than in the ordinary course of business; (iv) wholesale, distribution, dealership,
franchise and other agreements between DEMJT and suppliers to DEI-UT pursuant to which
DEI-UT is obligated to purchase or to sell or distribute the products of any other party other than
current purchase orders entered into in the ordinary course of business consistent with past
practices; (v) any contract containing covenants limiting the freedom of DEI-UT or any officer,
director, or employee of DEI-UT to engage in any line or type of business or with any Person in
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any geographic area; (vi) any commitment or arrangement by DEI-UT to participate in a
partnership, joint venture, limited liability company or other cooperative undertaking with any
other Person; (vti) any bid, commitment or other proposal submitted by DEI-UT to any Person
involving the provision of services or the sate of goods by DEI-UT; (vtii) any commitments by
DEI-UT for capital expenditures involving more than U.S. SI0,000 individually or U.S. S25,000
in the aggregate; and (ix) any other contract, commitment, agreement, understanding or
arrangement that DEI-UT or Shareholders deems to be material to the operation of the business
of DEI-UT.
(b)
DEI-UT has delivered to Purchaser true and correct copies of the
written Material Contracts, and will deliver to Purchaser true and correct copies of all other
Material Contracts entered into by DEI-UT following the execution of this Agreement. Each of
the Material Contracts is in full force and effect and is binding upon and enforceable in
accordance with its terms against DEI-UT which is a party thereto and, each other party thereto,
subject to (i) bankruptcy, insolvency, reorganization,fraudulentconveyance or transfer,
moratorium or similar laws affecting creditors*rightsgenerally and (ii) general principles of
equity.
(c)
Except as set forth on Schedule 4.13(c). DEI-UT is not (and, no
other party is) in breach of or default under any of the Material Contracts, and to the Knowledge
of DEI-UT, no event has occurred that, with or without notice or lapse of time or both, would (i)
result in a breach or a default thereunder, or (ii) give to others any right of termination,
acceleration, suspension, revocation or cancellation with respect to any of the Material Contracts.
(d)
Except as set forth on Schedule 4.13(d), DEI-UT has not assigned
any of its rights pursuant to any Material Contract to any Person and DEI-UT holds its rights
pursuant to the Material Contracts free and clear of any Liens other than Permitted Liens.
(e)
Schedule 413(e) identifies each Material Contract with respect to
which the consent of the other party or parties thereto or other Person must be obtained by or on
behalf of any Seller by virtue of the execution and delivery of the Transaction Documents or the
consummation of the transactions contemplated thereunder (each, a "Required Contractual
Consent**).
4.14.

Title to Assets.

(a)
Other than with respect to real property (which is addressed in
Section 4.15 below) and the Leased Real Property (which is addressed in Section 4.16 below):
DEI-UT owns and has good and marketable title to, or, in the case of leased Assets or Assets
held or operated under a license or other agreement, as applicable, good, valid, binding and
enforceable leasehold, license or operating rights and interests in all Assets owned, leased or
operated by DEI-UT, including (t) all Assets reflected in the Financial Statements and those
acquired since the Balance Sheet Date, and (ii) all other Assets used in connection with or
material to its business free and clear of all Liens except as set forth in Schedule 4.14(a). and
except for Permitted Liens. A list of all of the Assets is set forth in Schedule 4.14(a).

-28PT- *I647»C vl9 fjM«l*'.OOQ

(b)
Except as set forth on Schedule 4.14(b), all Assets are adequate for
the purposes for which they are currently used, and have been repaired or maintained regularly
and are in good working order and condition and fit for their intended use.
(c)
Except as set forth on Schedule 4,14(c). no Asset is held under any
lease, license, operating agreement, security agreement, pledge agreement or security
arrangement or is located other than in possession of DEI-UT. All of the leases of Assets to
which DEI-UT is a party, are fully effective and alTord DEI-UT peaceful and undisturbed
possession of the subject matter of the lease.
(d)
Except as listed on Schedule 4.14(d)» DEI-UT has no Liabilities to
any Governmental Authority as it may relate to the construction, acquisition or operation of any
Asset.
4.15. Owned Real Property. DEI-UT docs not own any real property and DEIUT is not a party to any option, agreement or other document pursuant to which DEI-UT has the
right or obligation to purchase or acquire title to or any ownership interest in any real property.
4.16.

Leased Real Property.

(a)
Schedule 4.16(a) sets forth a true and complete list of all real
property leased, licensed, operated or occupied currently by DEI-UT (the "Leased Real
Property") and the Contracts under which such Leased Real Property is leased or licensed to, or
operated or occupied by DEI-UT (the "Leases**). DEI-UT has previously delivered to Purchaser
true, correct and complete copies of all of the Leases.
(b)
DEI-UT has good, valid, binding and enforceable leasehold,
license, operating or occupancy rights and interests in all Leased Real Property, free and clear of
all Liens, except as set forth on Schedule 4,16fb> and except for Permitted Liens. All Leased
Real Property is available for immediate use in the operation of the business of DEI-UT and for
the purpose for which such property currently is being utilized. Subject to Section 4.16<d)(i) and
to the terms and conditions of the respective Leases, DEI-UT has foil access to all Leased Real
Property. All of the Leases are fully effective and afford DEI-UT peaceful and undisturbed
possession of the subject matter of the Lease.
(c)
The Leasehold Improvements are in good working order and fit for
their intended use. Except to the extent prohibited by the Leases and Applicable Law, all of the
Leasehold Improvements may be removed by DEI-UT from the Leased Real Property without
giving rise to any obligation on the part of DEI-UT to compensate the applicable landlord for any
diminution in the value of the Leased Real Property as a result of such removal (except to the
extent the Leased Real Property is damaged as a result of such removal).
(d)

As of the Effective Date,

(i)
Except for the occupancy and use of the Leased Real
Property by DEI-UT, and except as may be disclosed in the Leases or on Schedule 4.16fdVi).
there are no leases, subleases, tenancies, licenses or other rights of occupancy or use for any
portion of the Leased Real Property, and no Person other than DEI-UT occupies or uses any
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portion of the Leased Real Property other than temporary occupancies or uses of the Facility in
the ordinary course of business.
(ti)
There are no outstandingrightsof first refusal, executory or
future interests,rightsof reverter or options relating to the Leased Real Property or any interest
therein. There are no unrecorded or undisclosed documents or other matters which affect title to
the Leased Real Property. Except as set forth on Schedule 4,I6(d)(ii). no Person holding a Lien
in or with respect to the Leased Real Property or any part thereof has the right to consent or deny
consent to the transactions contemplated by the Transaction Documents.
(iii)
DEI-UT has not violated any Applicable Law relating to
the Leased Real Property, nor does any condition exist that, with or without the passage of time
or the giving of notice, would constitute a violation by DEMJT of Applicable Law relating to the
Leased Real Property, except as set forth on Schedule 4.16fdK tifl.
(iv)
There arc no pending or threatened (A) condemnation
proceedings or eminent domain proceedings against the Leased Real Property, or
(B) assessments or impositions which would affect any part of the Leased Real Property. DEIUT shall notify Purchaser promptly upon DEI-UT having Knowledge that any such assessment
or imposition, or any condemnation, eminent domain or similar proceeding has been commenced
or is threatened, which could affect any part of the Leased Real Property.
(e)
The Leasehold Improvements and all current uses thereof do not
violate any applicable Lease or any Applicable Law. No permits, licenses or certificates
pertaining to the ownership or operation of the Leasehold Improvements, other than those which
are transferable with the Leased Real Property, are required by any Governmental Authority
having jurisdiction over the Leased Real Property.
(f)
Neither DEI-UT nor any other party to any Lease is in default
under any Lease and there has not occurred any event or circumstance that, with notice or the
passage of time, or both, would constitute a default under any Lease.
4

-17. Utilities, Utility service lines and connections necessary to provide water,
sewer, gas, electricity and telephone service to the Leased Real Property at levels sufficient to
support its operation, use and maintenance in accordance with all applicable agreements and as
currently operated, used and maintained have been installed and are available for use.
4.18. Permits; Required Governmental Approvals. Schedule 4,18 sets forth all
Permits and lists each registration, filing, application, notice, transfer, consent, approval, order,
qualification and waiver (each, a "Required Governmental Approval") required under
Applicable Law to be obtained by or on behalf of DEI-UT from any Governmental Authority (a)
by virtue of the execution and delivery of this Agreement or the consummation of the
transactions contemplated hereby, or (b) to avoid the loss of any Permit. Except as set forth in
Schedule 4.18. each Permit is valid and in full force and effect in all material respects and,
assuming the related Required Governmental Approvals have been obtained and are in full force
and effect prior to the Closing Date, will be in foil force and effect immediately after the
Closing.
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4.19. Accounts Receivable, All of the accounts and notes receivable of DEIUT, including accounts and notes receivable set forth on the Closing Date Working Capital
Schedule, represent amounts receivable for merchandise, goods and services actually delivered
or services actually provided (or, in the case of vendor receivables in respect of other bona-fide
business transactions), have arisen in the ordinary course of business, are not subject to any
defenses, counterclaims or offsets. All such receivables are collectible in the normal and
ordinary course of business or realizable in the form of valid offsets which may be taken against
amounts due to a vendor, except to the extent of a ireserve in an amount not in excess of the
reserve for doubtful accounts to be reflected on the Balance Sheet. Schedule 4.19 sets forth (a)
the total amount of accounts receivable of DEI-UT outstanding as of April 30, 2004 and (b) the
agings of such receivables,
4.20. Inventories, All of the inventories of DEI-UT, including inventory
reflected on the Closing Date Working Capital Schedule, were or will be acquired and
maintained in accordance with the regular business practices of DEI-UT, consist or will consist
of new and unused items of a quality and quantity useable or saleable in the ordinary course of
business consistent with past practice, and are or will be valued in accordance with Company
Accounting Practices, consistently applied and, with respect to inventories intended for sale,
were or will be saleable at prices at least equal to the value thereof on the books of DEI-UT.
4.2 t. Bank Accounts. Schedule 4,21 sets forth the name of each bank in which
DEI-UT has an account or safe deposit box, the identifying numbers or symbols thereof and the
names of all persons authorized to draw thereon or have access thereto, and each credit card
issued to DEI-UT or any person for which DEI-UT is responsible for charges made thereon, the
issuer of such credit cards, the identifying numbers or symbols thereof and the names of all
persons to which such cards have been issued or to whom access to such cards has been given.
4.22. Related Party Transactions. Except as set forth on Schedule 4,22. since
the Balance Sheet Date, neither DEI-UT nor any of its Shareholders:
(a)
is a party to a Contract with, or has any contractual or other claims,
express or implied, or of any kind whatsoever against, DEI-UT;
(b)

owns or has any interest in any Asset used in the business of DEI-

(c)

has engaged in any transaction with DEI-UT not in the ordinary

(d)

has any loan or other obligation for borrowed money made to or

UT;

course; or

from DEI-UT.
4-23. Customers, Schedule 4.23 sets forth a true and complete list of the names
and addresses of DEI-UTs 20 largest customers in terms of net sales, as determined from the
Books and Records of DEI-UT utilized to prepare the Financial Statements. There exists no
actual termination or cancellation of the business relationship of DEI-UT with any customer or
group of customers listed on Schedule 4.23 attached hereto. Neither DEI-UT nor either of the
Shareholders have any Knowledge of any present or impending change, modification or
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ARTICLE X
SURVIVAL AND INDEMNIFICATION
10. K Survival. The covenants contained in this Agreement, the Transaction
Documents or in any statement or certificate furnished or to be furnished pursuant hereto or in
connection with the transactions contemplated hereby shall survive for a period of three years
from the Closing, and no party may make a claim against a party for the breach of a covenant
which by its terms has a limited duration following the third anniversary of the date on which the
breaching party's obligation to perform the covenant has expired in accordance with its terms.
The representations and warranties under this Agreement or in any other Transaction Document,
statement, certificate, schedule or Disclosure Schedule furnished or to be furnished pursuant
hereto or in connection with the transactions contemplated hereby shall survive until the
expiration of the three (3) year period following the Closing Date (the "Survival Period**) and,
except as provided below, no action or claim for Losses resulting from any breach of a
representation or warranty shall be brought or made after the Survival Period, except that such
time limitation shall not apply to:
(a)
claims for breaches of representations and warranties relating to
Section 4,1 (relating to organization), Sectional! (relating to tax matters), and Section 4,14
(relating to title to assets) which may be asserted without limitation; and
(b)
any claims which have been asserted prior to the expiration of the
Survival Period (as it is extended in the case of matters which are the subject of clause (a)
above).
10.2.

General Indemnification Other Than for Tax Matters,

(a)
The Shareholders shall indemnify, defend and hold Purchaser and
each of their respective officers, directors, employees, agents and other representatives,
successors and assigns harmlessfromand against all Losses that are incurred or suffered by
Purchaser in connection with or resulting from;
(i)
any misrepresentation or any breach of any representation
or warranty made by Sellers in this Agreement or in any Transaction Documents furnished or to
be furnished to Purchaser;
(it)
any breach of any covenant made by Sellers in this
Agreement or any Transaction Document furnished or to be furnished to Purchaser, whether such
covenant requires performance prior to or after the Closing;
(iii)

the matters disclosed and specifically identified on

Schedule 10.2 (claims);
(iv)
any liability for the violation of any Environmental Law or
relating to or arising from the presence of Hazardous Substances occurring or existing on or
before the Closing (including, without limitation, any migration, leaching or seeping of such
Hazardous Subsrances after the Closing Date); or
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(v)
any action, suit, proceeding, investigation, assessment or
judgment incident to any of the foregoing.
(b)
Following the Closing, Purchaser shall indemnify the Shareholders
and shall hold them harmless from and against all Losses that are incurred or suffered by any of
them in connection with or resulting from:
(i)
any breach of any representation or warranty made by
Purchaser in this Agreement or in any Transaction Document furnished or to be furnished to
Sellers; or
(ii>
any breach of any covenant made by Purchaser in this
Agreement or in any Transaction Document furnished or to be furnished to Sellers in connection
with or as contemplated by this Agreement.
(c)
A party entitled to indemnification hereunder shall herein be
referred to as an "Indemnitee.** A party obligated to indemnify an Indemnitee hereunder shall
herein be referred to as an 'Indemnitor." As soon as is reasonably practicable after an
Indemnitee either (A) receives notice of any claim or the commencement of any action by any
third party which such Indemnitee reasonably believes may give rise to a claim for
indemnification from an Indemnitor hereunder or (B) sustains any Loss not involving a thirdparty claim or action which such Indemnitee reasonably believes may give rise to a claim for
indemnification from an Indemnitor hereunder, such Indemnitee shall notify such Indemnitor in
writing of such claim, action or Loss, as the case may be. Any such notification must be in
writing, must state in reasonable detail the nature and basis of the claim, action or Loss and a
reference to this Agreement and Section. Such notice must be accompanied by all available
information and documentation supporting and verifying the actual or anticipated claim, action
or Loss that may be subject to indemnification hereunder. In the event that any Indemnitee fails
to provide the notice contemplated by this Section 10,2 to an Indemnitor in a timely fashion or
fails to include all available information and documentation with such notice, the Indemnitor
shall be relieved of its obligation to indemnify the Indemnitee to the extent, but only to the
extent, that the Indemnitor has been actually prejudiced by the Indemnitee's failure to provide
notice in the manner contemplated by this Section 10.2. Except as provided in this Section 10.2.
Indemnitor shall have the right, using counsel reasonably acceptable to the Indemnitee, to
contest* defend, litigate or settle any such third-party claim which involves (and continues to
involve) solely monetary damages; provided that the Indemnitor shall have notified the
Indemnitee in writing of its intention to do so within thirty (30) days of the Indemnitee having
given notice of the third-party claim to the Indemnitor; and, provided, further, that (I) the thirdparty claim does not, in the reasonable judgment of the Indemnitee, involve any actual or
potential criminal proceeding, action, indictment, allegation or investigation of any officer or
employee of the Indemnitee, and (2) the Indemnitor shall diligently contest the third-party claim
(the conditions set forth in clauses (1) and (2) being collectively referred to as the "Litigation
Conditions"). The Indemnitee shall have the right to participate in, and to be represented by
counsel (at its own cost and expense) in any such contest, defense, litigation or settlement
conducted by the Indemnitor; provided, that the Indemnitee shall be entitled to treat as Losses the
cost and expenses therefore if (x) the indemnitor shall lose itsrightto contest, defend, litigate
and settle the third-party claim or (y) the Indemnitee shall be 3dvised in writing by reputable
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legal counsel that it may have defenses available to it which are inconsistent with or contrary to
the defenses available to the Indemnitor in connection with the third party claim which advice is
not unreasonably objected to by the Indemnitor, The Indemnitor shall not be entitled, or shall
lose its right, to contest, defend, litigate and settle the third-party claim if the Indemnitee shall, in
the exercise of reasonable judgment and in good faith, give written notice to the Indemnitor of
any objection thereto based upon the Litigation Conditions which is not disputed by the
Indemnitor.
(i)
The Indemnitor, if it shall have assumed the defense of any
third-party claim as provided in this Agreement, shall not consent to a settlement of, or the entry
of any judgment arising from, any such third-party claim without the prior written consent of the
indemnitee (which consent shall not be unreasonably withheld or delayed). The Indemnitor shall
not, without the prior written consent of the Indemnitee, enter into any compromise or settlement
which commits the Indemnitee to take, or to forbear to take, any action or which does not
provide for a complete release by such third party of the Indemnitee. The Indemnitee shall have
the sole and exclusive right to settle any third-party claim, on such terms and conditions as are
reasonably appropriate, to the extent such third-party claim involves equitable or other nonmonetary relief. All costs and expenses (including without limitation attorneys* fees) incurred by
the Indemnitor in connection with the foregoing shall be paid by the Indemnitor.
(ii)
If an Indemnitee is entitled to indemnification against a
third-party claim, and the Indemnitor fails to accept a tender of, or assume the defense of, a thirdparty claim pursuant to this Section 10.2» the Indemnitor shall not be entitled, or shall lose its
right, to contest, defend, litigate and settle such a third-party claim, and the Indemnitee shall
have theright,without prejudice to itsrightof indemnification hereunder, in its discretion
exercised in good faith, to contest, defend and litigate such third-party claim, and may settle such
third-party claim either before or after the initiation of litigation, at such time and upon such
terms as the Indemnitee deems fair and reasonable, provided that at least thirty (30) days prior to
any such settlement, written notice of its intention to settle is given to the Indemnitor. If,
pursuant to this Section 10.2. the Indemnitee so contests, defends, litigates or settles a third-party
claim for which it is entitled to indemnification hereunder, the Indemnitee shall be entitled to
treat as Losses the cost for the reasonable attorneys' fees and other expenses of contesting,
defending, litigating and/or settling the third-party claim which are incurred from time to time.
(d)
The respective indemnification obligations of the parties with
respect to all Tax matters shall be governed by Section 10.3 and this Section 10.2 shall not be
applicable to any such matters.
10.3.

Tax indemnification.

(a)
Following the Closing, the Shareholders shall indemnify Purchaser
and its Affiliates (including DEI-UT) and each of their respective shareholders, partners,
members, beneficial owners, officers, directors, managers, employees, agents, other
representatives, successors and assigns and hold them harmless from all Losses arising from or
otherwise attributable to (i) any liability for Taxes of DEI-UT and the Shareholders and any of
their respective predecessors (x) for any Pre-Closing Tax Period, or (y) which accrue, arise or are
reasonably allocable or attributable to operations, assets or withholdings prior to the Closing
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Tab 8

Pepper Hamilton UP
50th Floor
500 Grant Street
412.454.5000
Fax 412.281.0717

^ ^
4iZ454.5051
direct fe* 41:1291.2740

January 31, 2006

VIA FACSIMILE ffgon 532 75431
Benedict Bichler
883 East Village Way
Fruit Heights, UT 84037
Re:

NOTICE OF ELECTION OF SET-OFF: DEI LEASE PAYMENT

Dear Mr, Bichler:
DEI has elected to exercise its contractual right of set-off Specifically, DEI will
withhold lease payments under the Triple Net Lease between DEI and you in order to set-off a number of
losses incurred by DEI as a result of your acts and omissions, all of which are in breach of the Purchase
Agreement and your Employment Agreement with DEI.
DEI previously demanded that you and Dave Be van jointly and severally indemnify DEI
for those losses which were detailed in previous correspondence, most recently in DETs December 22,
2005 letter. You and Mr. Bcvan improperly refused DEPs demand. Purchase Agreement Section 11.13
entitles DEI to set-off any payments due and owing by DEI to you against any and all amounts that
become due and payable by you to DEI. DEI's monthly lease payment is approximately $14,500. DEI
will apply the monthly payment amount to set-off against the current and on-going losses caused by you.
Please contact me if you have any qu<

CHansberry
cc:

David Whittle (via c-mai
McKay Pearson (via e-mail)

Btiwyo

H»rab«rg

OraAge Commxy

ftmcctoa
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